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special needs R ecently the number of patients with some degree of mental disability seeking dental care from the Community and General Dental Services, and perhaps ultimately the Hospital Service, is increasing. This has arisen as a result of the combined effect of the demographic trends of an ageing population and changes in the care philosophy of the long-term mentally ill. It is estimated that by the year 2008 over 75% of adults over 65 years will have retained some teeth. 1 The retired account for around onefifth of the population and although the majority of over 65s are neither mentally nor physically ill, depression and more importantly dementia are of significant concern. The philosophy of 'care in the community' , in conjunction with the concept of 'social normalisation' , prefers that patients with acquired mental disability, such as dementia, or patients with a learning disability live within their family unit or other local residential units, rather than in a geriatric unit, psychiatric hospital or other institutions. These patients' need for dental care, either routine or occasional, is not diminished by their mental disability and as they live within the community it is likely that they, or at least their carers, will request the family dentist or the community dentist to provide dental care. While some patients may present the dentist with a variety of perplexing and complex problems in relation to their care, others will not. For many patients the provision of dental treatment poses few problems. Their mental disability does not affect their level of competence or their ability to participate in treatment decisions and they are able to receive treatment in the usual way. For other patients the capacity to decide for themselves may be severely compromised, they may have little or no understanding of treatment proposals. Some of these patients will, however, remain cooperative and compliant, accepting treatment without difficulty. Others may actively, and perhaps combatively, resist treatment.
This series of papers seeks to address the legal and ethical issues that arise during the treatment of adult dental patients who have some form of mental disability. By using case scenarios it is intended to illustrate the sort of situations encountered by dental practitioners. There are three areas of concern to be covered in this series:
1. Consent to treatment and the lawful treatment of patients incapable of giving consent. This is important where there is some doubt whether or not the patient is refusing, or appearing to refuse, treatment. This is perhaps a core issue in 'special needs' dental care. 2. Assessment of competence in the context of consent to treatment. This is a very important issue in the care of such patients because it seems that the law does not allow the dentist to simply walk away from a patient who has a mental disability and appears to be refusing treatment. It would be unacceptable, both ethically and legally, to accept the refusal at face value. 3. The use of restraint in the treatment of incompetent patients.
Legal value of consent
The value of a patient's agreement to treatment is that it recognises his or her right to decide for himself or herself. In addition, it provides a defence to an allegation of battery (more commonly called assault) in the tort of trespass to the person, which is defined as the intentional and direct touching of another person without their permission. 'It is well established that the performance of a medical operation on a person without his consent will be unlawful.' 2
A valid consent?
Case Scenaro 1 (see the Box on the next page) illustrates a situation where there may be some doubt about the patient's capacity to decide and to agree to the treatment being carried out. She appears to understand the dentist when he is talking to her but does not remember those discussions at Over recent years practitioners are increasingly being asked to attend to, or to provide treatment for, adult patients with some degree of mental illness, either in their homes or in the dental surgery. Demographic changes, an ageing population with increasing incidence of dementia, and the philosophy of 'care in the community' for those with long-term mental health problems will ensure that such requests will continue. Such requests present the practitioner with a number of ethical and legal problems. This series of papers looks at the legal issues that arise by reference to case scenarios in this area of 'special needs' dentistry. This first paper deals with the issue of consent, and the legal duty of care that arises on the part of the dentist when attending a patient who is unable to consent to treatment.
In brief G The number of adults with mental disability seeking primary dental care is increasing. G Some patients may not be able to give a valid consent. G Treatment without consent is unlawful. G No-one else can give consent on behalf of an adult patient. G A dentist has a duty to help and provide care that is in the 'best interests' of patients unable to decide for themselves. Despite this being such a clear law there is evidence that doctors and dentists believe that someone else can give a valid consent on behalf of an adult patient of unsound mind. In a survey, 14 out 50 dentists thought someone else could sign a consent form on behalf of the patient. 4 Some Social Services Departments have issued 'Guidelines on Service Users and Consent to Treatment' . The document clearly explains to its staff that they cannot give consent on behalf of the patient. They are advised to contact a senior manager if a doctor or dentist persists in asking them to provide consent for treatment. This misconception about proxy consent raises some major concerns. First, there is the concern that the dentist who operates with the consent of another believes that s/he is operating lawfully. The treatment that s/he provides may well be provided lawfully but it is not by virtue of that consent.
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Second, there is the danger that the patient's mental capacity will not be fully tested if the dentist believes a lawful consent can be given by another person. Faced with a patient who is resisting treatment the dentist who believes this may simply turn to a relative or carer for permission to carry on. The desire to relieve or prevent suffering is very powerful and can be difficult to resist. A dentist might be tempted to assume a patient incompetent without a proper assessment, and ignore their protests if it is believed that a proxy can authorise the necessary treatment. Such a misconception offers great potential for depriving the patient of their right to independent decision making -even if that means continued discomfort and the patient's choice seems inconsistent with their well-being.
Third, there is the concern that some dentists believe that only a proxy consent gives lawful authority to proceed with treatment. If no proxy consent is available then treatment of an incompetent patient may not proceed. In the above mentioned survey 13 out of 50 dentists said they would not provide treatment without a signed consent form. 4 In addition, 9 dentists said that they would only provide treatment in the absence of consent after obtaining professional agreement about the proposed intervention. Unfortunately, there may be no relatives or carers at hand to sign the consent forms and the opinion of a professional colleague may not be immediately available. Clearly then a patient may be denied the necessary care, at least until a consent form can be signed or a second opinion arranged. Neither proxy consent or the opinion of a colleague will make the intervention lawful and such delay may expose the dentist to liability in negligence for a failing in their duty of care.
Last, there is the concern that the relative or carer may not necessarily be an appropriate person to decide on the patient's behalf. They may make choices that will allow treatments to proceed on the basis of convenience to themselves or, worse, on the basis of other ulterior motives such as cost.
Lawful treatment
A dentist who provides treatment without consent exposes himself to liability for battery in the tort of trespass to the person, thus it follows that a dentist who treats an adult patient who is incompetent and unable to give a consent would prima facie be liable for battery. To place those responsible for the health care needs of these patients in such a position is of course intolerable and this legal anomaly was addressed in 1989.
In a case involving the non-therapeutic and prophylactic sterilisation of a 36-yearold woman who had the mental capacity of a child aged 4 or 5 years and the verbal capacity of a child aged 2 years, the (Judicial) House of Lords determined that the court had the power to make a declaration that such an operation would be lawful. 5 They further stated that such a declaration would not be necessary because any proposed operation on a mentally incompetent adult would be lawful provided that it could Case Scenario 1 -the compliant patient A s part of a campaign to promote the health of its patients the matron of a nursing home asks a local practitioner to attend the home for a routine screening of those patients without their own dentist. Examination of one patient, a 72-year-old lady with senile dementia, reveals many decayed teeth some of which are beyond restoration and although symptomless require extraction. Treatment is desirable because the extent of the decay suggests that the likelihood of future problems is high. There appears to be nothing complicated in the treatment which will consist of several restorations and some extractions. The patient is told of the need for treatment, what is to be done, and that arrangements will be made for her to visit the dentist's surgery at a later date. She appears to understand and seems to agree with the suggestions made to her by the dentist.
The patient arrives for her appointment, accompanied by her daughter, but seems to be confused and does not understand why she is there. She and her daughter are given another full explanation of the proposed treatment. Once again she appears to understand and following radiographic examination agrees to two extractions that day. The patient signs the usual consent form and the dentist also asks the daughter to sign the form. The teeth are removed under local anaesthesia without any problems.
At the second appointment once again the patient appears confused and uncertain why she is at a dental surgery. Once again following a full discussion she and her daughter agree to treatment and both sign a consent form for two more extractions. All subsequent visits are conducted in the same manner until treatment is complete. PRACTICE special needs is no legal requirement to do so. Should the patient's care be compromised by any delay in obtaining a second opinion then the dentist may have failed in their duty of carethey may be liable in negligence.
Summary
In Case Scenario 1 the patient has a history of mental disorder and there is some doubt about her level of competence. Despite the fact that she appears to understand what is going on and is compliant she does not remember what the dentist has said from one visit to the next. Although many dentists may be concerned whether her consent is a valid consent or not, in a borderline case of mental competence like this it matters not. The dentist may lawfully provide treatment that will be justified either by the patient's consent or, provided that the treatment given is in the patient's best interests, by the doctrine of necessity.
The true dilemma for dentists treating borderline cases is deciding whether or not a patient who appears to be refusing treatment is in fact making no decision at all, or is making a valid refusal. It is a decision of considerable consequence as the dentist 'will be liable in damages if he fails to operate in accordance with the principle of necessity when there was no valid decision by the patient.' 10 The assessment of competence is clearly an important issue and will be the subject of the second paper in this series.
The following legal references are described in full in Table 1 . 
Doctrine of necessity
The House of Lords based their declaration on the doctrine of necessity, and in essence it is the inability to communicate that best describes the nature of this doctrine. That inability may arise because there is insufficient time if effective action is to be taken, thus a man who seizes another and forcibly pushes him away from the path of an oncoming bus commits no wrong. The inability may arise because the other person is unable to communicate either because they are unconscious or because they suffer mental impairment which disables them from any, or complete, communication. It is necessary to distinguish between circumstances where the ability to communicate is temporarily absent, as in loss of consciousness, and circumstances where the ability to communicate properly is lost permanently. In the former situation the actions taken should be no more than is reasonably required to return the patient to a state of well-being. Where the situation is such that the patient is never going to be in a position to communicate properly and there is little point in waiting to obtain the patient's consent, the doctrine of necessity will extend to embrace that need for care which is obvious, including -'such humdrum matters as routine medical or dental treatment, even simple care such as dressing and undressing, and putting to bed.' 7
Best interests
In Case 1 if the patient is incompetent then the dentist will not avoid liability for battery by virtue of the daughter's consent or her signature on the consent form. The dentist will only avoid liability if s/he has acted in the patient's best interests. This does not mean that discussions with relatives and carers are not important. Indeed the law considers such discussions good practice, but they will not bind the dentist to act in accordance with them.
' The major factor in deciding if a dentist has acted in the patient's best interest would be whether the treatment provided was a treatment which a reasonable body of dental opinion would have considered appropriate in the circumstances. The 'best interests test' in the treatment of the incompetent adult dental patient is therefore the well-known professionally determined test of 'accepted practice' laid down in Bolam. 9 In this respect clinical guidelines may be important. It is perhaps for this reason that some dentists will only provide treatment for an incompetent patient without consent after they have obtained a second professional opinion. Although such an approach may be regarded as prudent there 
